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STATEMENT OF THE CASE.

As stated in appellant Reicly's brief (p. 3) the pur-

pose of this appeal is to have this Court direct the

trial Court to correct the judgment entered in this

cause "So as to allow interest in conformity with the

verdict."

The action was instituted by the plaintiff Ellen

Reidy to compel the defendants to account for 12%%
of all gold mined by them from certain placer mines

claimed by plaintiff as her property in 1937 and to

recover the sum of $300.00 alleged to have been with-

held by defendants from mining operations carried on

by them in 1936 upon mining property belonging to

plaintiff; this amount of $300.00 was claimed by de-

fendants as due them for annual assessment work

alleged to have been performed by them at the request

of plaintiff.

The jury found that plaintiff was entitled to recover

from defendants the sum of $300.00, withheld by them

from royalties accruing to her in 1936 (the balance of

the 1936 royalties having been paid to her) ; the jury

also found the defendants were accountable to her for

$9375.00 as royalties mined by them in 1937 from

premises found to belong to plaintiff.

Upon the question of interest on the sum of $9375.00

the trial Court instructed the jury as follows

:

Instruction No. 2 (R. p. 31) :

*'If, under the preceding instruction, you find that

the ground mined by the defendants during the

year 1937 was a part of said leased premises, you

should ascertain, by a preponderance of the evi-

dence, the value of the gold dust, and so forth.



mined and recovered from said leased })remises by
the defendants during- thc^ year 1937, and you
should find in favor of the i)laintiff: for 12i/^% of

said value, together with interest thereon at the

rate of six per cent per annum from the close of

the mining season of 1937."

Upon the question of interest on the sum of $300.00

the Court instructed as follows

:

Instruction No. 3 (R. p. 31)

:

'*It is admitted by the parties that from the min-

ing operations of the defendants during the year

1936 gold dust of the value of $300.00, which was
due and owing to the plaintiff as royalty, was re-

tained by the defendants, under the allegation that

it was owing to them for assessment work alleged

to have been done by them on said Minnie Bench,

Gulch Fraction, and Yeager Bench at the instance

and request of the plaintiff and upon her agree-

ment to pay for the same.

''If you believe that a preponderance of the evi-

dence in the case shows that the plaintiff author-

ized the defendants to do assessment work upon
said claims, agreeing to pay for the same, and, if

you further believe that a preponderance of the

evidence shows the defendants did amiual labor

upon said placer mining claims in the value of

$300.00, then you should find that there is nothing

due the plaintiff from the defendants from the

mining operations of the defendants for the year

1936. If, however, the evidence as to any of the

above-mentioned allegations is equally divided or

preponderates in favor of the })laintiff, then you

should find that the sum of $300.00 is due the

plaintiff from the defendants from their mining

operations during the year 1936, together with



interest thereon at the rate of six per cent per

annum from the 4th day of October, 1936, and
such sums should be added to the sum, if any, you

find due plaintiff under instruction No. 2."

Upon these instructions the jury returned the fol-

lowing verdict

:

^^Yerdict.

We, the Jury, duly empaneled and sworn to try

the above-entitled cause, do, from the law and the

evidence therein, find in favor of the plaintiff and

against the defendant on the issues joined herein

and that there is owing to the plaintiff from the

defendants the sum (12) of $9,375.00, plus $300.00

withheld, for royalty from mining operations dur-

ing the years of 1936 and 1937, together with in-

terest thereon.

Done at Fairbanks,, Alaska, this 7th day of Octo-

ber, 1939.

R. A. Perkins,

Foreman."

Upon the foregoing verdict the Court entered judg-

ment to the effect that plaintiff have and recover from

defendants the sum of $9675.00 with interest from date

of judgment at the rate of 6% per annum. The judg-

ment is dated October 13, 1939.

ARGUMENT.

The defendants contend that the jury, by its verdict,

fixed the total amount of plaintiff's recovery; it states

that plaintiff is entitled to recover ''$9,375.00 plus

$300.00 withheld for royalty from mining operations



during- the years of 1936 and 1937, together with inter

est thereon''.

INTEREST FROM WHAT DATE?

Who, but the jury, had the power to assess the

amount, if any, to be recovered by plaintiff ?

The amount of plaintiff's claim was not ascertained

or liquidated until the rendition of the verdict; plain-

tiff's amended complaint gives no intimation of what

the amount might be and she does not pray for any

interest on her unliquidated demand.

Under the Court's instioiction No. 2, the jury is di-

rected to asceii:ain the value of the gold mined in 1937,

and, if it finds for plaintiff, to grant her 12%% thereof

together with interest at 6% per annum from the close

of the mining season of 1937.

Under instruction No. 3 the jury may find for plain-

tiff in the sum of $300.00 with interest from October

4, 1936 and "such sums should be added to the sum

found due, if any, imder instruction No. 2"; in other

words, the jury was directed to find what amount, if

any, was due plaintiff under instruction No. 2 for

royalties earned in 1937 plus interest thereon from

the close of the mining season of 1937 and add to this

sum, the sums found due, if any, under instiniction

No. 3 ; the latter amount could not exceed $300.00 plus

interest from October 4, 1936. It is evident that the

sum of $9375.00 included royalties for 1937, plus in-

terest thereon, plus interest on the $300.00 from 1936

operations, and the trial Court so construed the ver-

dict and entered judgment thereon.



VERDICT INDEFINITE.

Counsel for plaintiff had opportunity to object to

the form of the verdict before it was submitted to the

jury and to request the Court to have the dates made

definite from which interest on any sum recovered

might accrue. And when the verdict was returned into

Court, counsel for plaintiff had another opportunity

to ask that the jury be required to make it more

definite and certain by fixing the interest dates defi-

nitely. Neither opportunity was taken advantage of;

the verdict was accepted by the Court and counsel as

satisfactory.

The trial Court, after discharging the jury, had no

longer control over the verdict. It had correctly in-

structed the jury upon the question of interest on

both amounts and had instructed them to add these

sums together.

If the computations of the jury were unsatisfactory

to plaintiff she had ample opportunity to have them

corrected.

The trial Court, after accepting the verdict without

objection on the; part of plaintiff, had no more power

or authority to fix the amount of interest due prior

to its rendition than it had the power to assess or

change the amount of the principal sums.

In the case at bar the interest was merely incidental

to the principal debt; it would be recoverable as an

element of damages and not as an integral part of the

debt.



The contract under which the recovery was sought

did not provide for payment of interest; the right

thereto arises by implication and as such is an ele-

ment of damages.

Bennett v. Federal Coal Co., 40 A.L.R. (N. S.),

p. 588.

There is no warrant to correct or add to a verdict

after the jury is discharged.

Wright v. Seeley, 56 N.W. 86.

When the right to interest is submitted to jury and

the verdict is silent as to interest, it is error to add

interest.

McDonoughv. Williams, 112 S.W. 164 (p. 168).

The interest was a part of the damages claimed and

the assessment of the amount to be recovered was a

matter solely within the province of the jury.

Counsel for apj^ellant suggest in their brief (p. 11)

that interest should be allowed on the $300.00 from the

close of the year 1936 and on the $9375.00 from the

close of 1937.

That is, in fact, asking the Court to add something

to a verdict that only a juiy can do.

We respectfully suggest there is no warrant in law

for such action.

As before stated, if the verdict is indefinite and

counsel for plaintiff seem to concede such to be the

case, nobody but the jury could make it definite.

Comisel had an opportunity to have this done, they
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failed to avail themselves of that opportunity and

must take the consequences.

Dated, November 25, 1940.

Respectfully submitted,

Henry Roden,

Attorney for Appellees,

Mike Myntti, et al.


